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Inthisaction for breach of contradt, Plaintiff David Pike d/b/a Realty Partners (“Mr.
Pike") appeals an order of the trial court dismissing his complaint against Defendant John Maher
Builders, Inc. (“Mr.Maher”). For thereasons set forth below, theruling of thetrial courtisaffirmed

in part, reversed in part, and remanded.

Mr. Pikeis areal estate broker. Mr. Maher isthe owner of a company that builds
homes. On March 31, 1997, Mr. Pike and Mr. Maher entered into a writing entitled “ Sales and
Marketing Agreement” under which Mr. Pike agreed to sell and market Mr. Maher’s homesin
exchange for afive percent commission on the sde of any homes during the term of the contrad,
April 1, 1997 through March 31, 1998. Under the terms of this agreement, either party hadtheright
to terminate for any reason upon sixty dayswritten notice to the other party. On May 28, 1997, Mr.
Maher’s attorney sent a letter to Mr. Pike expressing his belief that Mr. Pike had breached the

parties agreement and notifying Mr. Pike that Mr. Maha was terminating the agreement.

In October of 1997, Mr. Pike filed a complaint against Mr. Maher requesting a
judgment in the amount of all commissions due and payable to him for sales made prior to and
during the sixty daysimmediately followingMay 28, 1997, the date on which Mr. Maher terminated
the parties’ Sales and Marketing Agreement. By consent, the trial court subsequently entered an
order allowing Mr. Pike to supplement the complaint by adding arequest for pre-judgment interest.
After a hearing in December of 1998, the trial court found that Mr. Pike was not in breach of the
parties’ agreement, further found that Mr. Maher wasinbreach of the agreement, awarded damages
to Mr. Pike in the amount of $36,321.73, and took the matter of pre-judgment interest under
advisement. Mr. Maher filed a motion requesting that the court reconsider its ruling, accompanied
by abrief in support of themotion. Additionally, both Mr. Pikeand Mr. Maher filed motionsto alter
or amend theruling of thetrial court. After ahearing on the parties’ post-trial motionsin February
of 1999, the trial court issued a memorandum opinion (1) granting Mr. Maher’s motion to alter or
amend, (2) denying Mr. Pike's motion to ater or amend, (3) vacating its initial ruling, and (4)
adopting Mr. Maher’ sbrief asits findings of fact and conclusions of law. The court then entered a
judgment in favor of Mr. Maher and dismissed Mr. Pike's complaint. This appeal by Mr. Pike

followed.



The issues raised on appeal, as weperceive them, are as follows:

1. Did the trial court err in finding that Mr. Pike
breached the parties' agreement?

2. Did the trial court err in ruling that Mr. Pike is not
entitled to receive a percentage of the commissions

earned on certain sales contracts made prior to the
termination of the parties’ agreement?

To the extent that these issues involve questions of fact, our review of thetrial court’sruling isde
novowith apresumptionof correctness. SeeT.R.A.P. 13(d). Accordingly, wemay not reversethese
findings unless they are contrary to the preponderance of the evidence. See, e.g., Randolph v.
Randolph, 937 S.W.2d 815, 819 (Tenn. 1996); T.R.A.P. 13(d). Withrespect tothetrial court’ slegal
conclusions, however, our review isde novo with no presumption of correctness. See, e.g., Bell ex
rel. Snyder v. Icard, Merill, Cullis, Timm, Furen and Ginsburg, P.A., 986 S.W.2d 550, 554 (Tenn.

1999); T.R.A.P. 13(d).

Mr. Pike argues on appeal that he did not breach the parties Sales and Marketing
Agreement and that, consequently, Mr. Maher did not have the right to terminate the agreement
without giving him at least sixty days written notice. The duties and obligations that Mr. Pike

assumed under thisagreement areas follows:

All and everything as outlined in a Marketing and Sales
Program['] containing four (4) pages and attached hereto as Exhibit
A and incorporated herein as part of this contract as if copied
verbatim herein.

In addition thereto and more specifically this sales and
marketing agreement is contingent upon the continued involvement
of George Schneider[’] in all phases of the sales and marketing
program, including but not limited to, training of on-site agents, etc.
for the entire term of this contrad.

[Mr. Pike] will provide management and necessary sales
personnel for training and support necessary to maintain an average
of six (6) sales per month during the term of this salesand marketing

The “Marketing and Sales Program” referred to in the agreement is an outline of a
marketing plan which included gudelines regarding the training of Mr. Maher’ s sdes agents.

?Mr. Schneider is a neighbor and friend of Mr. Pike, areal estate broker, and the vice
president of Radnor Builders.



agreement.

In adopting Mr. Maher’ s post-trial brief asits findings of fact and conclusionsof law, thetrial court
determined that Mr. Pike breached that parties’ agreement (1) because Mr. Schneider had not been
continually involved in the sales and marketing program, (2) because Mr. Schneider had not made
asufficient effort to train Mr. Maher’ ssales agent, and (3) because Mr. Pikefailed to hire additional

agentsto assist in the selling of Mr. Maher’s homes.

At trial, Mr. Pike stated his belief that both he and Mr. Schneider did al that they
were required to do under the parties agreement. According to Mr. Pike, Mr. Schneider was
involved in planning, training, and the devel opment of amarketing plan. 1nan effortto promote Mr.
Maher’s properties, Mr. Pike advertised in a“For Sale By Owner” magazine, placed signs on the
properties, listed the properties, and contacted some realtors. Cynthia Beard, Mr. Maher’s sales
agent, recalled that, on the occasions that Mr. Schneider visited her office, he worked alot on the
computer doing things such as designing logos and flyers. Although the parties origindly
contemplated that they would have weekly medtings, Mr. Pike and Mr. Schneider met with Mr.
Maher regarding their marketing efforts on only three or four occasions. Mr. Pike testified that he
met with Ms. Beard on approximately eight to ten occasions to talk with her, to train her, and to
observe her talking with prospective customers. Ms. Beard testified, however, that Mr. Pikevisited
the office on only four or five occasions. Mr. Pike also spoke with Ms. Beard anumber of times on
thetelephone. Accordingto Ms. Beard, Mr. Pike did not do or say anything that hel ped herimprove
her salestechnique. Using her desk calendar, Ms. Beard maintained arecord of the amount of time
that Mr. Pikeand Mr. Schneider spent at her office. Referringto thiscalendar, Ms. Beard estimated
that Mr. Schneider wasin the office approximately four to five hours per week. Mr. Maher testified
that, when Mr. Pike and Mr. Schneider were present in the office, only asmall portion of their time
was devoted to thetraning of Ms. Beard. Although Ms. Beard wasin the officeonadaily basisand
available for training, Mr. Schneider spent a total of only four or five hours adually talking to,
lecturing, or otherwise traning her. Mr. Schneider observed Ms. Beard showing a house on one
occasion and commented on her performance but did not offer any suggestions or criticisms that
might help improve Ms. Beard's performance. Mr. Schneider testified that he observed and

evaluated Ms. Beard's skills, assisted Ms. Beard in improving the model home, and engaged in



discussions with Ms. Beard regarding the improvement of her skills. According to Ms. Beard, she
did not learn anything from Mr. Schneider that helped her sell Mr. Maher’s homes. In amemoto
Mr. Maher, Ms. Beard expressed her belief that she needed more training. Despite this memo, the
amount or quality of Ms. Beard' s training did not improve. Finally, it isundisputed that Mr. Pike

did not hire any additional agents to assist with the selling of Mr. Maher’s homes.

The proper construction of the parties “Sales and Marketing Agreement” is a
question of law.®> See, e.g., Standard Fire Ins. Co. v. Chester O’ Donley & Assocs., Inc., 972
SW.2d 1, 5-6 (Tenn. Ct. App. 1998)(citi ng Rapp Constr. Co. v. Jay Realty Co., 809 S.W.2d 490,
491 (Tenn. Ct. App.1991); Taylor v. Universal Tire, Inc., 672 SW.2d 775, 777 (Tenn. Ct. App.
1984)). After construing thisagreement and making adetermination regarding itsrequirements, the
trial court was then required to consider whether Mr. Pike's performance was adequate under the
termsof the agreement. The adequacy of Mr. Pike's performance is aquestion of fact requiring the
court to evaluate the conflicting testimony of Mr. Pike, Mr. Maher, Mr. Schneider, and Ms. Beard.
When atria court’sfindings of fact are dependant upon determining the credibility of witnesses,
they are entitled to great weight on appeal. See Whitaker v. Whitaker, 957 SW.2d 834, 837 (Tenn.
Ct. App. 1997); Bowman v. Bowman, 836 S.W.2d 563, 566 (Tenn. Ct. App. 1991). Thus, whenan
issue hinges on witness credibility, the trial court’s findings will not be reversad unless there is
concrete and convincing evidence in the record other than the oral testimony of witnesses that

contradicts these findings. See Bowman, 836 S.W.2d at 566.

Infinding that Mr. Pike’ s performance wasinadequae under thetermsof theparties
Sales and Marketing Agreement, thetrial court was apparently persuaded by the testimony of Mr.
Maher and Ms. Beard regarding theinvolvement of Mr. Schneider in the sales and marketing of Mr.
Maher’s homes, the amount and quality of training received by Ms. Beard, and the failure of Mr.

Pike to hire additional sales agents After reviewing al of the evidence presented at trial, we are

*When construing the terms of awritten agreement, the primary goal of the court isto
ascertain and give effect to the intention of the parties. See Winfree v. Educators Credit Union,
900 S.W.2d 285, 289 (Tenn. Ct. App. 1995); Breeding v. Shackelford, 888 S.\W.2d 770, 775
(Tenn. Ct. App. 19%); Rainey v. Stansell, 836 S\W.2d 117, 118 (Tenn. Ct. App. 1992); Park
Place Ctr. Enters., Inc. v. Park Place Mall Assocs,, L.P., 836 SW.2d 113, 116 (Tenn. Ct. App.
1992). In attempting to ascertain the intention of the parties, the court must examine the
language of the contract, giving each word its usual, naturd, and ordinary meaning. See Wilson
v. Moore, 929 SW.2d 367, 373 (Tenn. Ct. App. 1996); Rainey, 836 S.\W.2d at 119.



satisfied that the evidence does nat preponderate against the trial court’s conclusion that Mr. Pike
was in breach of the parties agreement on the date that Mr. Maher sent the letter of termination.
Therefore, Mr. Maher was justified in terminating the parties’ agreement. We affirm the ruling of

thetrial court with respect to thisfirst issue.

Mr. Pike next contends that, even if he breached the parties’ Sales and Marketing
Agreement, heisneverthel ess entitled to receive commissions resuting from certain sales contracts
that were executed prior to Mr. Maher’ stermination of the agreement on May 28, 1997, including
acontract with David and Carol Weber daed May 10, 1997, acontract with Carl Mulder dated May
11, 1997, and acontract with Jeffrey and Ann Trubey dated May 13, 1997. Attached to each of these
contractsisadocument entitled “ Occupancy Agreement” executed by thebuyer and Mr. Maher. On
May 15, 1997, Mr. Maher faxed a letter to Mr. Pike notifying him (1) that he had obtained
certificates of occupancy for the Weber, Mulder, and Trubey properties, (2) that, pursuant to Item
(3) of the parties’ agreement, he was terminating the listings of these properties, and (3) that Mr.
Pike would not receive a commission on the properties. Item (3) provides in pertinent part as

follows:

[Mr. Pike] shal have until the Certificate of Occupancy is
issued to sell any listed property and if not sold by that datethelisting
on said property may beterminated by [Mr. Maher] andacommission
would not be due [Mr. Pike]. Failure on the part of [Mr. Maher] to
terminate a listing after the Certificate of Occupancy isissued, does
not constituteawaive of [Mr. Maher’ §] right to terminate said listing
at alater dateor terminate listings on subsequent propertieswhen the
Certificate of Occupany[sic] isissued.

It is understood that if [Mr. Maher] does alease purchase
contract on said property a commission would not be due and
payable. It is also understood that if [Mr. Maher] does a transfer
between its corporation and any of itsofficersindividudly, same will
not be considered asale of said property under this agreement and a
commission would not be due and payable. Further, [Mr. Maher]
shall have the option to build homes for friends or family members
and a commission would not be due on said homes.

Inrefusing to pay the salescommissionsrequested by Mr. Pike, Mr. Maher first notes

that certificates of occupancy” were issued for the Weber, Mulder, and Trubey propertieson March

“A certificate of occupancy is adocument issued by the Department of Building
Inspection when construction of a home istotally finished and the home meds all of the



3,1997, May 13, 1997,and M ay 1, 1997 respectively. Item (3) of the parties’ agreement essentidly
providesthat if acertificate of occupancy isissued for aproperty prior toitssale, Mr. Maher hasthe
right to terminate the listing of that property and is not required to pay Mr. Pike a commission
resulting from its subsequent sale. Thus, Mr. Maher could have exercised hisright to terminate the
listing of the Weber property, the Mulder property, or the Trubey property at any time between the
date of the issuance of that property’ s certificate of occupancy and the date on which the property
was ultimately sold. A contract for the sale of the Weber property was executed on May 10, 1997.
A contract for the sale of theMulder property wasexecuted onMay 11, 1997. A contrect for thesale
of the Trubey property was executed on May 13, 1997. Mr. Maher did not terminate the listings of
the Weber, Mulder, and Trubey properties, however, until after these saleson May 15, 1997. We
therefore conclude that theissuance of certificates of occupancy for the Weber, Mulder, and Trubey
propertiesisnot aproper basisfor thedenia of commissionsearned by Mr. Pikein conjunctionwith

the sales of these properties.

Mr. Maher also contends that he was entitled to deny the commissions requested by
Mr. Pike becausethe buyersof the Weber, Mulder, and Trubey properties each executed adocument
entitled “ Occupancy Agreement.” Item (3) of the parties’ agreement providesthat “if [Mr. Maher]
does alease purchase contract on said property a commission would not be due and payable.” Itis
Mr. Maher’ s position that the Occupancy Agreement executed in conjunction with the sales of the
Weber, Mulder, and Trubey properties is equivalent to alease purchase agreement®> Mr. Pike
contends, however, that the Occupancy Agreement used by Mr. Maher is not equivalent to alease
purchase agreement but that it isessentially a sales contract with an extended closing date.® After

examining the Occupancy Agreement used in the case at bar, Theodore Pailet’ testified that it is

requirementsfor occupancy.

*Mr. Maher explained that lease purchase agreements are used in alast resort type of
situation when the construction of the home is finished but the property has not ye been sold.
By leasing the property during the period of time that it remains unsold, the builder uses the rent
received by the occupant to off-set the interest that accrues on the money that was borrowedin
order to build the home.

®According to Mr. Pike, everyone in the real estate business understands that the term
lease purchase agreement refers to alease with an option to purchasethe property at the
expiration of the term of the lease.

"Mr. Pailet began working in the field of building and land development in 1955 and,
since obtaining hislicense in 1970, has practiced asan attorney primarily inthe area of red estate



similar to a document known as a “move-in agreement.” Mr. Pailet explained that the purpose of
amove-in agreement is to enable the buyer to move into the home prior to the closing. He further
explained that alease purchase agreement issimilar to any other lease but givesthe buyer an option
to purchase the home within a certain period of time after the expiration of the lease. Finally, Mr.
Pailet expressed his opinion that the Occupancy Agreement used by Mr. Maher does not have the
same characteristics as alease purchase agreement but, rather, appearsto have the same purpose as

amove-in agreement.

We agree with Mr. Pike and Mr. Pailet that the Occupancy Agreement used in the
caseat bar isnot alease purchase agreement. The Occupancy Agreement requires the buyer to pay
Mr. Maher a“pre-closing occupancy deposit/non-refundablebuilders deposit” to be applied toward
the buyer’ s down payment and closing costs. Additionally, under this agreement, the buyer agrees
to close the purchase of the property nolater than acertain date and may only extend theclosing date
upon payment of an additional non-refundabledeposit. Finally, and most importantly, theagreement
specifically provides that it “is intended only to give the Buye the right of possession pending
closing and isnot intended to establish aLandlord and Tenant relationship.” Thus, the Occupancy
Agreement does not allow the buyer to |ease the property and later exercise an option to purchase
the property. Rather, it providesfor penaltiesto be suffered by the buye in the event that he or she
breachesthe agreement by failingto closethepurchase. Becausewe are satisfied that the Occupancy
Agreement is nat alease purchase agreement, we concludethat the execution of this agreement in
conjunction with the sales of the Weber, Mulder, and Trubey properties did not entitle Mr. Maher

to withhold from Mr. Pike the commissions earned with respect to these three sales.

Findly, we must determine the amount of the commissionsthat Mr. Pikeisentitled
to receive as aresult of the sales of the Weber, Mulder, and Trubey properties. The parties’ Sales
and Marketing Agreement providesthat “[Mr. Pike] shall receive as compensation acommission of
five (5%) of the selling price on any home sold during the term of this contract.” The paties have
stipul ated that five percent of the Weber sales contract is $8,295.00, that five percent of the Mulder

sales contract is $8,345.00, and that five percent of the Trubey sales contract is $5,995.00. The sum




of these stipulated amountsis$22,635.00. Thus, we concludethat Mr. Pikeisentitled to ajudgment

against Mr. Maher in the amount of $22,635.00.

Based on the foregoing, we affirm the trial court’sconclusion that Mr. Pike wasin
breach of the parties’ Salesand Marketing Agreement on thedate that Mr. Maher sent aletter to Mr.
Pike notifying him that the agreement was terminated. We reverse, however, the trial court’s
conclusionthat Mr. Pikeisnot entitled to receive commissionsresulting from the sales of the Weber,
Mulder, and Trubey properties, which were consummated prior to Mr. Maher’ s termination of the
agreement. On remand, the trial court is instructed to enter ajudgment in favor of Mr. Pike and
against Mr. Maher in the amount of $22,635.00. Thecosts of this apped are assessed one-half to

Mr. Pike and one-ha f to Mr. Maher, for which execution may issueif necessary.

FARMER, J.

CRAWFORD, P.J., W.S.

LILLARD,J.



